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This Decision concerns the eligibility of XXXXXXX (hereinafter
the individual) to hold an access authorization. ! The
regul ati ons governing the individual's eligibility are set
forth at 10 CF.R Part 710, “Criteria and Procedures for
Determining Eligibility for Access to Classified Matter or

Speci al Nuclear WMaterial.” This Decision wll consider
whet her, based on testinony and other evidence presented in
this proceedi ng, t he i ndi vidual’s suspended access
aut hori zation should be restored. As discussed below, | find

that the individual has nmet his burden to bring forward
sufficient evidence to show that his access authorization
shoul d be restored.

| . Backagr ound

A. The Notification Letter

This adm nistrative review proceedi ng began with the issuance

of a Notification Letter, informng the individual that
information in the possession of the DOE created substanti al
doubt pertai ni ng to hi s eligibility for an access
aut hori zati on. In accordance with 10 C.F.R 8§ 710.21, the

Notification Letter included a detailed statenent of the
derogatory information

Specifically, the Notification Letter indicated that a DOE
consul tant psychol ogi st diagnosed the individual as suffering
from Bi -polar Disorder |, nost recent episode manic, in full
rem ssion. According to the letter, the DOE consultant
psychol ogi st found this

1/ An access authorization is an adm nistrative determ nation
that an individual is eligible for access to classified
matter or special nuclear material. 10 C.F. R 8§ 710.5.



di sorder causes or nmay cause a significant defect in the
i ndividual s judgnent or reliability. The letter also noted
t hat on several occasions, the individual did not take his bi-
pol ar nedication, believing it was not necessary. The letter
stated that this information creates a security concern under
10 C.F.R 8 710.8(h) (Criterion Hy. 2

B. The DCE Consul tant Psychol ogi st’ s Report

The DOE consultant psychol ogist evaluated the individual on
Sept enber 7, 2005, and set forth his diagnosis of Bi-polar |
Di sorder in a report dated October 1, 2005. The consul t ant
psychol ogi st pointed out that the disorder could create a nood
di sturbance that is sufficiently severe to cause marked
i npai rment in occupational functioning to the point that

hospitalization beconmes necessary. However, the consultant
psychol ogist stated in his report that the disorder is
treatable and that the individual did not appear to have a
defect in his judgnent at the time of the evaluation. He
pointed out that the “individual had received appropriate

rehabilitation and had denonstrated a significant period of
stabilization wi t hout serious event or synpt ons for
approximtely two and one half years.” The consul tant
psychol ogi st also stated that the individual “appears to now
have insight into the need for continuing nedical follow up
and agrees to conply wth his physician’s recommended
treatnent.”

Wth respect to the future, the consultant psychol ogi st
recommended that the individual “should be followed by his
psychiatrist indefinitely, until he is deemed appropriate for
di schar ge, to assure full conpliance wth all medi cal
recommendations.” He believed that the individual should be
monitored on an occasional basis by the site psychol ogi st at
the plant where the individual is enployed. In this regard,
the consultant psychol ogi st pointed out that “an appropriate
measure of judgnent and reliability pertaining to the
condition of Bipolar Disorder is not just synmptom status, but
also refers to nmanaging stress, social rhythns (relapse
prevention), and nedication conpliance.”

C. The Hearing

The Notification Letter informed the individual that he was
entitled to a hearing before a Hearing Officer in order to
respond to the information contained in that Letter. The
i ndi vi dual

2Criterion Hrelates to a nental condition which, in the
opi nion of a psychiatrist causes or may cause a significant
defect in judgnment or reliability.



requested a hearing, and that request was forwarded by the DOE
Ofice to the Ofice of Hearings and Appeals (OHA). | was
appointed the Hearing O ficer in this mtter. I n accordance
with 10 C.F. R 8§ 710.25(e) and (g), the hearing was convened.

At the hearing, the individual was represented by an attorney.
The individual testified on his own behalf, and presented the

t esti nony of hi s treating psychi atri st (i ndividual’s
psychiatrist), the staff psychologist at the site where the
i ndividual is enployed (site psychologist), his nother, a
famly friend, a personal friend and his supervisor. The DOE
Counsel presented the testinony of the DOE consultant
psychol ogi st . The i ndividual also introduced severa

docunents into the record.

1. Hearing Testinmony and Docunents

A. Testinony
The | ndi vi dual

The individual described a 1997 incident that gave rise to the
initial bi-polar diagnosis. This incident took place at work.
The individual was not working for the DOE at that tinme. The
i ndividual indicated that he was angry and upset over an
incident that took place at the work site, and that his wfe
convinced himto admt hinself into a hospital for observation

regarding his nmental status. It was at this tine that he was
first diagnosed with bi-polar disorder. He stated that he was
at first not convinced that this diagnosis was correct. He

indicated that during that hospital stay he initially refused
medi cati on. He al so indicated that several years ago he went
wi t hout nedication for a period of 24 nonths in order to
“test” whether he would have a bi-polar incident during that
period. 3 He stated that he did not have an episode during
that tine. He testified that this type of experinmentation is
now behind him and that he presently recognizes that he needs
to be on nedication. He stated that he does not want to be a
risk, and because he *“values that and respects that” he
conplies with his doctor’s recommendati on and that of the site
psychol ogi st regarding continuing to take nedication as
prescri bed. He believes that he is receiving a benefit from
his counselor 4 and his psychiatrist. He states that he will
continue to see his psychiatrist every three nonths because he
wants to be in

3According to the record, this incident occurred between
1998 and 2000. Individual’s Hearing Exhibit C.

“The counselor is working with the individual on personal
rel ati onship i ssues, not on his bi-polar disorder.



conpliance with his treatnment plan. He will continue to see
hi s counsel or until both agree that it is no | onger necessary.

The individual also indicated that his brother and sister
both suffered from bi-polar disorder, and he is therefore

famliar with the synptons of a bi-polar episode. He st ated
that if he believed he were experiencing such an episode, he
woul d i mmedi ately contact his psychiatrist or his nother. He
bel i eves he has a plan in place to cope with his disorder. He
also stated that he is able to nmanage stress by |eading an
active life and has normal eating and sleeping cycles.

Transcript of Hearing (hereinafter Tr.) at 71-96; 114-133;
182.

Per sonal Wt nesses

The individual’s personal w tnesses included his nmother, his

supervisor, a personal friend and a famly friend. These
witnesses all believed the individual to be stable and
reliable, and to show good judgnent. None had ever seen
unusual nood swings in the individual. Tr. at 15-21; 23-28,;

33-58; 62-63.

The Three Expert W t nesses: the Site Psychol ogist;
| ndi vidual s Psychiatrist; DOE Consultant Psychol ogi st;

1. Site Psychol ogi st

The site psychologist is a clinical psychol ogist enployed by
the Occupational Health Services Unit at the plant where the
i ndi vi dual works. His responsibilities include evaluating
enpl oyees’ psychological fitness for duty. He was not
convinced that the individual suffers from bi-polar disorder

Based on his review of the individual’s nedical records, he
does not believe that the individual has ever experienced a

“classic manic or even a hypo-manic episode.” Tr. at 142-43.°
He testified that if the individual does suffer from bi-polar
di sorder, it is a “mld variant of that condition.” Tr. at

162. The site psychol ogist did not believe there was a reason
to be particularly concerned over

"Referring to the Diagnostic and Statistical Manual of
Mental Di sorders Fourth Edition-Text Revision (DSMIV-TR), he
described in detail why he believes that the individual’s
synptonms do not fall within the criteria for bi-polar
di sorder. Tr. at 143-52.



the individual’s questioning the diagnosis and tenporary

rejection of his medicines. He believed that there is sone
roomto question this diagnosis and that this individual is a
“heal thy functioning person who wants to know.” Tr. at 165-

66. However, ultimately, the site psychol ogi st believes that
the individual should <continue wth his nedication, as
prescri bed by his psychiatrist, and he is convinced that the
i ndividual will do so. Tr. at 160, 166, 176. He believes
that the three and one-half year period during which the
i ndi vidual has nmintained conpliance with his nmedication
regine is sufficient to denonstrate that he will continue to
do so in the future. Tr. at 161, 167, 176.

2. Individual’s Psychiatrist

The individual's psychiatrist testified that he has been
treating the individual for bi-polar disease since January
2003. The individual’s psychiatrist did not have any first
hand know edge that the individual suffers from bi-polar
di sorder. He did not see any evidence of the manic phase of
the condition in this individual. Tr. at 110. ® He based his
di agnosis on prior history, although he stated he had no reason
to disagree with the diagnoses made by other physicians. Tr.
at 103. He believed the individual’s overall nmedical record to
be consistent with bi-polar disorder. Tr. at 111. Hi s
treatnment consists of providing the individual with nedication.
He stated that the individual has consistently taken his
medi cation (lithium as prescribed. This testinmony was based
on the fact that he regularly tests the individual to insure
that his medication is at therapeutic levels in his blood. Tr.
at 99-100, 104. He sees the individual every three nonths for

“medi cati on managenent.” Tr. at 100-101. He believes the
i ndi vidual is reliable, conscientious and will continue to take
his medication as prescribed. Tr. at 101. Like the site

psychol ogist, this witness did not view with great concern the
fact that the individual had ceased taking his medication
several years earlier. Tr. at 106.

3. DOE Consul tant Psychol ogi st

After hearing the testinony from all the above w tnesses, the
consul tant psychol ogi st provided an wupdated opinion of the

status of this individual. He believed that the individual is
currently in a mentally stable situation, given the testinony
of the individual’'s psychiatrist. The consultant psychol ogi st
al so

® He stated that he had seen sone signs of depression in
the individual but characterized it as “situational” and not
requiring intervention. Tr. at 110.



beli eved that the individual has so far been conpliant with the
medi cation regime prescribed by his psychiatrist. However,
based on what he saw as the individual’s history of resistance
to nmedication, he expressed a | onger-range concern over whet her
t he individual would continue his conpliance. He believed that
wi t hout sone safeguard in place, there is a risk that the
I ndi vidual m ght discontinue his mnmedication. He therefore
recomended that the individual reach an agreement with his
psychiatrist to provide verification to the site psychol ogi st
that the individual is continuing with his nmedication program
Tr. at 167-74. See also COctober 1, 2005 Report.

B. Hearing and Post-Hearing Docunents

The individual entered several exhibits into the record at the
hearing. He submtted his resune (Individual’'s Hearing Exhibit

A) . He also submtted statenents by several friends and
col | eagues who all indicated that they have known the
I ndi vidual for a nunber of years and find himto be reliable,
and trustworthy (Individual's Hearing Exhibit C). The
i ndi vidual also submtted an wupdated report from the site
psychol ogi st (Individual’s Hearing Exhibit B). The site

psychol ogi st evaluated the individual on the day before the
hearing, and prepared his updated evaluation on that same day.
He set forth his opinion that the individual does not have Bi-
polar | disorder. He stated that he believes the individual is
at risk of experiencing a manic episode, and for this reason
should remain on nedication. The site psychol ogi st indicated
that the individual is fit for duty. Overall, he did not find
wth respect to this individual “any derogatory information
within the purview of 10 CF. R § 710.8.”

After the hearing the individual submtted a statement fromhis
t herapi st, who has been treating the individual since 2004 for
rel ati onship issues. While the therapist is aware that the
i ndi vidual has been diagnosed wth bi-polar disorder, he
i ndi cated that he has never seen any evidence of the disorder,
and finds the individual enotionally stable. The therapist is
aware that the individual is taking nedication for bi-polar
di sorder, and stated that he has no reason to disbelieve the
i ndi vidual’s assertions that he has been conpliant with the
medi cation regi me. Subm ssion of June 23, 2006.

The individual also submtted a statenent from his psychiatri st
confirmng that he is wlling to provide a copy of the
I ndividual’s future Ilithium test results to “appropriate
authorities” for the
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purpose of nmonitoring his conpliance wth his bi-polar
treatment. Subm ssion of June 26, 2006.

111, St andard of Revi ew

A DOE adm nistrative review proceedi ng under 10 C.F. R Part 710
is not a crimnal case, in which the burden is on the
government to prove the defendant guilty beyond a reasonable
doubt . In this type of case, we apply a different standard,

which is designed to protect national security interests. A
hearing is "for the purpose of affording the individual an
opportunity of supporting hi s eligibility for access
aut hori zation.” 10 C. F. R 8§ 710.21(b)(6). The burden is on
the individual to cone forward at the hearing with evidence to
convince the DOE that granting or restoring his access
aut horization "would not endanger the comon defense and
security and would be clearly consistent with the national

interest." 10 C.F.R 8§ 710.27(d).

This standard inplies that there is a strong presunption
agai nst the granting or restoring of a security clearance. See
Dep’t of Navy v. Egan, 484 U S. 518, 531 (1988) ("the clearly
consistent with the interests of the national security test"
for the granting of security clearances indicates "that
security-cl earance determ nations should err, if they nust, on
t he side of denials"); Dorfnont v. Brown, 913 F.2d 1399, 1403
(9th Cir. 1990)(strong presunption against the issuance of a

security clearance). Consequently, it is necessary and
appropriate to place the burden of persuasion on the individual
in cases involving national security issues. Per sonne

Security Hearing (Case No. VSO 0002), 24 DCE ¢ 82,752 at 85,511
(1995).

Once a security concern has been found to exist, the individual
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mtigate the allegations. Per sonnel
Security Hearing (VSO 0005), 24 DCE Y 82,753 (1995), aff’'d, 25
DOE T 83,013 (1995). See also 10 C.F. R 8§ 710.7(c).

| V. Anal ysi s

As is evident fromthe above testinony, the experts disagree on
the precise diagnosis of this individual’s nmental condition

The site psychologist is not fully convinced that the
i ndi vidual suffers from bi-polar disorder. However, he
believes that if the individual is suffering from bi-polar
disorder it is a mld form He referred to the individual’s
condition as “Bi-polar not otherw se specified.” Tr. at 161.
The DOE consultant psychol ogi st believes the individual does
suffer from bi-polar disorder. The individual’ s psychiatri st

has al so accepted the diagnosis of bi-polar disorder. This is
based



on prior history. He has never seen the individual experience
a bi-polar episode, or exhibit any synmptons of bi-polar
di sorder. Nevert hel ess, even though the experts do not agree
on the exact nature of the individual’s illness, they agree
that this individual has a nental condition requiring
medi cation to ensure that he is nentally stable. Theref ore

they do all express a concern that gives rise to a Criterion H
security concern. I rmust therefore consider whether that
concern has been mtigated.

As an initial matter, | believe that the individual’s nmental
condition is currently stable and that he behaves reliably and
responsi bly. Al'l wi tnesses corroborated this concl usion. I

al so believe that the individual is currently adhering to his
medi cation reginme, as prescribed, and has been doing so for
several years. The individual’s psychiatrist corroborated this
poi nt .

| do not believe that there is any reason to be unusually
concerned that he will experience a bi-polar episode as |ong as
he continues to take his nedication as prescribed. Even so, |

believe that the individual is sufficiently famliar with bi-

polar disorder to recognize the onset of an episode and
I medi ately seek help. Tr. at 127-28.

However, given the fact that several years ago the individual
stopped taking his nedication, there was sone concern expressed
by the DOE consultant psychol ogist that the individual my in

the future again decide to stop his nedication. If the
i ndi vidual decided to do so wi thout approval by his physician
or psychi atri st, it could present a security concern.
Therefore, I nmust consider whether the individual has
established that he will continue with his nedication reginme as
long as it is nedically recomended. As discussed below, | am

convi nced that he has.

First, two experts, the individual’s psychiatrist and the site
psychol ogi st, both believe that the individual is reliable and

wll remain conmpliant with his nedication regine. Nei t her saw
any reason to be especially concerned about the non-conpliance
i nci dent s. Mor eover, both of these w tnesses have been in

frequent contact with the individual for a considerable period.
The individual’s psychiatrist has been treating him for about
three and one-half years, and sees himevery three nonths. The
site psychol ogist had his first contacts with the individual in
March 2003 and September 2003. He has al so had contact with
t he individual on ten occasions during the period January 2006

t hrough May 2006. I ndi vidual s Hearing Exhibit B. Based on
these long-term relationships and frequent contacts with the
I ndi vidual, these two experts know himwell, and are in a good

position to judge his reliability.
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On the other hand, the DOE consultant psychol ogi st has had only
one brief contact with the individual in 2005, for the purpose
of conducting the evaluation for the DCE. He did not have any
current knowl edge about this individual which led him to
believe that the individual would, in the future, becone non-
conpliant. His sole reason for questioning the reliability of
the individual’s assertions that he will stay on his nedication
appears to be that in 1998, the individual stopped taking his
medi cati on. | do not believe that this concern overcones the
opi nions of the two other experts, which are nore current and
are based on their personal know edge and detailed, current
observations of this individual. | therefore find the opinions
of the individual’s psychiatrist and the site psychol ogi st nore
persuasive on this issue.

There is other evidence on this point in the individual’s

favor. The | ast non-conpliance incident took place from 1998
t hrough 2000. This period is now well in the past. The
i ndi vidual’s psychi atri st testified t hat al | of t he
I ndi vidual's blood tests confirmthat his nedication is at the
t herapeutic level, and he has been treating the individual

since January 2003. Tr. at 99-100. Thus, the individual has
been taking his medication at therapeutic |evels for about
t hree and one-half years. Accordingly, | am convinced that the
i ndi vidual has been conpliant at |east for that period. I
believe that the three and one-half year tinme frame is a |ong
enough period from which to conclude that the individual is
likely to maintain conpliance in the future.

In addition, the individual testified that he is in a very

different place in his life now, from the non-conpliance
peri od, which was about six years ago. He has nmoved on since
that tinme. He now recognizes not only the inportance of

continuing his medication, but also that the decision to test
what woul d happen if he ceased his nedication was a poor one.

Tr. at 182. In this regard, | believe that the individual
cares deeply about his personal well being. He testified that
he exercises, rests, eats well, has nunmerous hobbies and

I nterests, understands how to relieve stress in his life, and
is deeply involved in his church. Tr. at 89-91; 130-31; Thi s
i ndicates to ne that he is conscious of the inmportance of and

the need to maintain his physical, nental, and spiritual
health. | therefore believe that he would not want to endanger
any aspect of his overall well being by ceasing his

medi cati on.”

The individual’s willingness to have his psychiatri st
provi de the staff psychologist with blood test reports
confirmng that his nmedication is at therapeutic levels is a
mtigating factor that is strongly in the individual’'s favor.
However, only the Office of Security Affairs is authorized to
grant a

(continued...)
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V. CONCLUSI ON

As the foregoing indicates, the individual has provided a
persuasi ve showi ng that his mental health is currently stable,
and that he recognizes the inportance of following the
medi cation regine prescribed by his psychiatrist. I am
persuaded that he will continue his therapy as long as his
psychiatrist and counselor believe it is necessary, and that he
recogni zes the inportance of seeking immediate professional

hel p, should bi-polar synptoms appear. | believe that the
I ndi vidual is very know edgeabl e about this condition, and wll
act quickly and appropriately to maintain his stability. I am

convinced he has a strong support system that includes his
not her, personal friendships, and his church, and that this is
al so an inportant factor that pronotes his nmental stability.
The individual has convinced me that he is commtted to
mai ntaining the regular routine that is necessary for
continuing his mental stability.

Based on the considerations set forth above, | find that the
i ndi vidual has resolved the security concerns under 10 C F. R
§ 710.8(h). It is therefore ny decision that his suspended

access aut horization should be restored.

The parties may seek review of this Decision by an Appeal Pane
under the regulation set forth at 10 C.F. R § 710. 28.

Virginia A Lipton
Hearing O ficer
O fice of Hearings and Appeal s

Date: July 13, 2006

’(...continued)
contingent access authorizati on. My assessnment here that the
i ndi vidual’s access authorization should be restored is not
contingent upon continued nonitoring. | believe that the

individual is nentally stable while on medication, and the

ri sk that the individual m ght cease taking his nmedication is
at an acceptably low level. See Personnel Security Hearing
(Case No. TSO 0320), 29 DOE § 82,920 (2006) (di scussion of
acceptabl e I evel of risk of rel apse).



